


From a steel engraving in Cutts’ The Conguest of California and New
Mexico, Philadelphia, 1847.
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the following words: “The Political Department at least appears to have desig-
nated that day as the period when the conquest of California was completed,
and in this respect the judiciary follows the action of the Political Department”’;
and so that the Court has used some expressions as “generally regarded” when
speaking of that date as the date of acquisition. And that Court’s determination
of the designation of that date by the Political Department is of extremely
limited application and is found not in Presidential utterances but exclusively in
the Congressional Act of March 3, 1851, to settle California Land Titles; an Act
involved in all cases using such expressions concerning conquest; cases which
affect solely the validity of land grants before or after July 7, 1846; and which
Act, the Court has held, prescribed not that conquest then became effective but
that July 7 was designated by the Act “as the epoch at which the power of the
Mezxican Governors to alienate the public domain terminated (United States v.
Pico).”

But in Cross v. Harrison, arising under the Military Revenue Law and so
freed from the date fixed in the Act of 1851, the Supreme Court of the United
States deliberately leaves the question of conquest prior to 1847, opining that
“either Upper California or San Francisco (the port of decision) was conquered
in 1846”; while deciding that “skorély thereafter, the United States had military
possession of all of Upper California and early in 1847 the President authorized
the Military and Naval commanders to form a Civil government.”

And we accept the judgment of the Supreme Court; for General Kearny and
Commodore Shubrick “early in 1847,” on March 1, by joint proclamation pro-
claimed Kearny Governor of Upper California,* and Kearny proclaimed a Civil
Government, having governed up to that time and from January 15 under
Martial Law; and so became the first Governor, as he had been the conqueror,
of the territory.

THOMAS KEARNY *

3 Of course if Professor Smith’s “fact” be such (that July 7 was constituted by the Su-
preme Court the date of conquest) then Sloat only; and neither Stockton, Frémont nor
Kearny participated in the conquest: a reductio ad absurdum; justifying my interpretation
of the Supreme Court’s decisions.

4 Professor Nevins justifies Frémont’s adhesion to Stockton and his denial of Kearny as
his superior officer (Frémont on January 13 wrote Kearny as “Lieutenant Colonel” of the
“Regiment of Mounted Rifles,” an army organization constituted by Congress in May, 1846,
of which Frémont was the first Lt. Colonel, that he, Frémont was accompanied “by 400

Rifles”), on the grounds, as stated by Nevins, that Kearny’s orders were conditional
on Kearny’s conquest; and were alike conflicting with and earlier than Stockton’s! But
inasmuch as Stockton’s orders of June and July (the latter giving Stockton authority to
govern) did not reach California until after Stockton’s departure and were never read there
by Frémont or Stockton; all that Frémont read were Kearny’s orders later than Stockton’s
and wholly consistent with them, namely that Kearny was to lead the occupying expedition
and to govern and Stockton was to occupy the ports only and not to govern. Further,
Kearny’s orders were unconditional; for on June 18, when Kearny’s orders were written,
President Polk contemplated Kearny only as the potential conqueror; Polk limiting Kearny’s
authority to set up a government upon the “fact of conquest” as Benton knew the rule to
be, and so stated (supra) and not upon the person of the conqueror, although Kearny’s orders
read “Should you conquer you‘will set up a government.”

* Member of the New York City Bar Association, Governor of the Pan-American Society
of the United States, and Honorary President of “Phil. Kearny’s First New Jersey Brigade.”





